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Conducting examinations ex officio is an important part in patent invalidation
procedure and defining its scope can help improve the procedure. Juridical practices
have challenged the current regulation of the scope. Some scholars also find the
current legislation has problems, but no one gives any specific advice. Based on
above, this thesis tries to give some advice to determine the scope of conducting
examinations ex officio upon the legislation and juridical practices.
This thesis consists of four chapters in addition to Preface and Conclusion.
Chapter One introduces the legislation and practice of the scope of conducting
examinations ex officio in patent invalidation procedure. In Chinese law, the scope
was very wide at first. Then it became the opposite. And now it turns to be moderately
wider than before. But it still cannot meet the requirement of practice.
Chapter Two analysis jurisprudential basis of the scope of conducting
examinations ex officio in patent invalidation procedure and demonstrate the
necessity of ex officio examinations and determining the scope from the legal nature,
function and value of the procedure.
Chapter Three identifies the four factors in determining the scope of conducting
examinations ex officio in patent invalidation procedure . The four factors are request,
public interest, procedural efficiency and
procedural justice.
Chapter Four gives the suggestions for perfecting the scope of conducting
examinations ex officio in patent invalidation procedure. It’s better to adopt the
legislation pattern which sets a general clause first, creases two specific circumstances
next and adds a miscellaneous provision last.
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法制办公室 2015年 12月 2日公布的《中华人民共和国专利法修订草案（送审稿）》
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制定、2002 年及 2010 年修正的《专利法实施细则》在“专利申请的复审与专利
权的无效宣告”一章，较《专利法》而言，更为详细介绍了专利权无效宣告，但
也未提及专利权无效宣告的依职权审查范围。有关专利权无效宣告程序中依职权
审查范围的具体规定主要集中在 1993 年、2001年和 2006年版的《审查指南》
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